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New regulatory approach for virtual assets 

Rory Gallaher and Isabella Wong  
 
On 1 November 2018, the Securities and Futures Commission (SFC) announced a new regulatory framework 
for virtual assets.  
 
Virtual assets are digital representations of value and are commonly referred to as cryptocurrencies, crypto-
assets and digital tokens. The SFC’s regulatory measures affect:  
 

 Managers, who manage or intend to manage portfolios investing in virtual assets: please refer to the 
SFC’s statement on regulatory standards for licensed corporations managing virtual asset portfolios 
for detail; 

 

 Distributors of funds investing in virtual assets: please refer to the SFC’s circular on distribution of 
virtual asset funds for detail; and 

 

 Operators of virtual asset trading platforms: please refer to conceptual framework for the potential 
regulation of virtual asset trading platform operators for detail.  

 
The SFC has expressed significant concerns about the risks associated with investing in virtual assets, 
particularly in relation to valuation, volatility, liquidity, accounting and audit issues, cybersecurity, safe 
custody, money laundering, conflicts of interest and fraud, and the general regulatory uncertainty of the 
market in virtual assets. 
 
Many virtual assets potentially fall outside the scope of regulation by the SFC as they are not constituted as 
“securities” or “futures contracts”: managing funds investing solely in virtual assets which do not constitute 
“securities” or “futures contracts” does not amount to a “regulated activity” in Hong Kong; nor does providing 
trading services for virtual assets which are not “securities”. However, if firms are engaged in selling interests 
in funds which invest in virtual assets, irrespective of whether the underlying assets of those funds constitute 
“securities” or “futures contracts”, such firms require a licence because the interests in the funds are 
“securities”, and marketing such interests is a regulated activity (Type 1 - Dealing in Securities). 

 

What’s inside? 
 
New regulatory approach for virtual assets……………………………………………………………………………………………………..... 1 - 4 
 
Revised Fund Manager Code of Conduct now in effect………………………………………………………………………………………......... 4 
 
SFC rolls out FRR amendments………………………………………………………………………………………………………….............. 5 - 6 
 
SFC announces thematic review……………………………………………………………………….…………………………………………....... 6 
 
SFC compliance and licensing hints……………………………………………………………………………………………………………..... 6 - 7 
 
ASIC extends relief for foreign financial services providers…………………………………………………………………………………........... 7 
 
Recent publications…………………………………………………………………………………………………………………………………....... 8 

Newsletter 

Financial Services 22 November 2018 

mailto:rory.gallaher@deacons.com.hk
mailto:isabellahm.wong@deacons.com.hk
https://www.sfc.hk/web/EN/news-and-announcements/policy-statements-and-announcements/reg-framework-virtual-asset-portfolios-managers-fund-distributors-trading-platform-operators.html
https://www.sfc.hk/web/EN/files/ER/PDF/App%201%20-%20Reg%20standards%20for%20VA%20portfolio%20mgrs_eng.pdf
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=18EC77
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=18EC77
https://www.sfc.hk/web/EN/files/ER/PDF/App%202_%20Conceptual%20framework%20for%20VA%20trading%20platform_eng.pdf
https://www.sfc.hk/web/EN/files/ER/PDF/App%202_%20Conceptual%20framework%20for%20VA%20trading%20platform_eng.pdf


 

2   

 

 

 
The SFC proposes to impose terms and conditions on licensed entities which is expected to bring a significant 
portion of virtual asset portfolio management and distribution activities within the scope of SFC regulation 
and supervision. 
 
The SFC proposes to explore how to regulate virtual asset trading platforms by inviting virtual asset trading 
platform operators that have demonstrated a commitment to adhering to high standards of conduct to make 
use of its regulatory sandbox. This will give the SFC an opportunity to consider whether virtual asset trading 
platforms are, in fact, appropriate to be regulated by the SFC in light of the performance of these trading 
platforms in the regulatory sandbox. Factors to be considered include the adequacy and effectiveness of the 
SFC’s proposed conceptual framework; ability to comply with the proposed terms and conditions and 
standards of conduct; investors' interests; as well as local market and international regulatory developments. 
 
The new regulatory framework will raise many issues for managers, distributors and platform operators. We 
have sought to address a few of these very briefly below. 
 
Managers’ questions 
  
1. Do I need an SFC licence to manage virtual assets?  
 

Yes, if the virtual assets you manage are constituted as securities or futures contracts. 
 

Even if you only manage funds which invest solely in virtual assets which are not securities or futures, 
you will need a Type 1 licence to market those funds, and the management of such funds will effectively 
be brought under the SFC's oversight through the imposition of licensing conditions. 

 
2. I am already licensed with the SFC. What should I do if I want to manage virtual assets or now have 

virtual assets in my managed portfolios of securities/futures contracts? 
 

You need to notify SFC.  
 

The SFC will impose licensing conditions on licensed corporations which manage or plan to manage 
portfolios with (i) a stated investment objective to invest in virtual assets; or (ii) an intention to invest 
10% or more of the gross asset value of the portfolio in virtual assets (Designated VAP). 

 
3. What licensing conditions are likely to be imposed on a Type 9 manager investing in virtual assets?  

 
(i) Allowing only professional investors to invest into the Designated VAP;  
(ii) Disclosing to potential investors and distributors all risks associated with investing in the 

Designated VAP;  
(iii) Making appropriate custodial arrangements for the virtual assets;  
(iv) Maintaining adequate insurance to cover virtual assets; 
(v) Adopting appropriate valuation principles, methodologies, model and policies for the 

Designated VAP; 
(vi) Maintaining appropriate risk management controls;  
(vii) Appointing independent auditors for the funds they manage, with suitable experience in 

dealing with virtual assets; and 
(viii) Maintaining sufficient liquid capital (and for a Type 9 manager who holds virtual assets (albeit 

not securities or futures contracts), it will need to maintain a minimum liquid capital of HK$3 
million or its variable required liquid capital (whichever is higher).  

 
4. What will happen to the Designated VAPs I am currently managing if I cannot comply with the proposed 

licensing conditions?  
 

You will need to wind them down, or sell the virtual assets, within a reasonable timeframe as the SFC 
requires.  
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Distributors’ questions 
 
5. Do I need an SFC licence to distribute a fund investing in virtual assets?  

 
(i) Yes, you need a Type 1 (Dealing in Securities) licence to distribute a fund, regardless of the 

types of assets it invests in. 

 
6. I am already licensed with the SFC. What should I do if I want to distribute funds investing in virtual 

assets?  

 
If the stated investment objective of the fund is to invest in virtual assets, or if the fund intends to invest 
10% or more of its gross asset value in virtual assets, you should notify the SFC.  

 
7. To whom can I sell a fund investing in virtual assets?  

 

Only to professional investors under the Securities and Futures Ordinance. Note that distributors will 

need to assess the suitability of the investment for each investor they target, except for institutional 

professional investors. 

 
8. What are the additional requirements for distributors of funds investing in virtual assets?  

 

In addition to the existing know-your-client (KYC), product due diligence and suitability requirements, 

you will need to observe the following requirements:  

 
(i) KYC – Assess whether your clients have knowledge of investing in virtual assets or related 

products;  

 
(ii) Product due diligence – Conduct additional due diligence on the fund (including its use of 

leverage, custody arrangements and risks) having regard to its exposure to virtual assets and 
its services providers (including fund managers, trading firms and custodians); 

 
(iii) Information to client – Provide prominent warning statements to clients in connection with the 

risks, price volatility and lack of secondary markets for the fund.  
 
Platform operators’ questions 

 
9. What should I do if I want to operate an online trading platform for virtual assets? 

 

You will need to approach the SFC Fintech Contact Point and let them consider your business proposal 

for entering into the regulatory sandbox.  

 
If the SFC considers you appropriate, they will impose appropriate licensing conditions for you to 
commence business within the confines of the regulatory sandbox. The SFC will monitor your business 
activities within the confines of the regulatory sandbox for a minimum period of 12 months. After the 
12 months, you may apply to the SFC for removal or variation of some of the licensing conditions and 
exit the regulatory sandbox.  
 

10. What criteria will the SFC consider when putting me into its sandbox?  
 

In the initial exploratory stage, the SFC will not grant a licence to platform operators. Instead, it will 

discuss its expected regulatory standards with platform operators and observe the live operations of 

the virtual asset trading platforms in light of these standards. It will also consider the effectiveness of 

the proposed regulatory requirements in addressing risks and providing adequate investor protection. 

If the SFC is minded to grant a licence to a qualified platform operator, the SFC will impose licensing 

conditions which are likely to include the core principles below: 

https://www.sfc.hk/web/EN/sfc-fintech-contact-point/submit-your-questions-or-ideas.html
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(i) the relevant platform trading activities are undertaken by a single entity under the SFC’s 

jurisdiction;  
(ii) the operator is able to comply with the regulatory requirements (e.g. KYC and AML/CTF 

requirements); 
(iii) the use of the platform is confined to professional investors only;  
(iv) initial coin offering (ICO) tokens may not be admitted for trading onto the platform earlier than 

12 months after completion of the relevant ICO, or the ICO project has started to generate 
profit, whichever is earlier;  

(v) the operator should only execute a trade for a client if there are sufficient fiat currencies or 
virtual assets in the client’s account.  

 
 

Revised Fund Manager Code of Conduct now in effect 

Siew Tin Tee 
 
The SFC’s revised Fund Manager Code of Conduct (FMCC) came into effect on 17 November 2018. By this 
date, any SFC-licensed fund manager responsible for the overall operation of a fund (ROOF) should have 
completed review and enhancement of the fund’s offering and constitutive documents to ensure that they 
meet the new requirements. 
 
If amendments to the fund’s offering documents are still in progress, the fund manager should consider 
disclosing the relevant information to investors via other means such as making it available upon request at 
the offices of the fund manager or from the fund manager’s website. Investors should be notified as soon as 
possible the means by which they can obtain such information. 
 
Disclosure via separate documents 
 
If a fund manager elects to provide enhanced disclosures required by the new FMCC via separate documents 
distributed to investors, rather than amending a fund’s offering document, it would be prudent for the fund 
manager to obtain the investors’ acknowledgement of receipt of such documents, and to keep a record of 
the disclosures and the acknowledgements. 
 
Service providers 
 
A fund manager that is ROOF is required under the revised FMCC to exercise due skill, care and diligence 
in the selection, appointment and ongoing monitoring of the custodian and other service providers. If the fund 
manager has not already done so, it should review its arrangements with the custodian and other service 
providers to ensure the manager is satisfied that it will be provided with all relevant documents and 
information relating to the services of the custodian and other service providers on an ongoing basis. 
 
The revamped FMCC also imposes requirements on discretionary managed accounts managed by the fund 
manager and requires the fund manager to adopt various policies and procedures. 
 
Further information on the revamped FMCC is available in our previous publications: 

 

 Our article dated 12 December 2017 on the consultation conclusions 

 Our articles dated 21 May 2018 and 27 August 2018 on what needs to be done 

 Our article dated 19 September 2018 on the policies and procedures required under the FMCC 
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SFC rolls out FRR amendments  

Connie Chan 
 
On 19 October 2018, the SFC published the Conclusions to Further Consultation on Proposed General 
Changes to Update the Securities and Futures (Financial Resources) Rules (FRR) and gazetted the 
proposed FRR amendments. 
 
The one-month consultation, which was launched in July 2017, covered both proposed FRR changes that 
would apply generally to all licensed corporations (LCs) and specific changes relating to OTC derivatives 
activities. Last month’s conclusions paper relates only to the changes with general application. On the OTC 
derivatives front, the SFC will publish the draft amendment rules “once the drafting is completed”. Subject to 
the legislative process, the SFC will be implementing the FRR amendments on 1 April 2019, with the 
exception of amendments related to a new accounting standard which will take effect on 1 January 2019. 
 
These changes are generally welcomed by market participants and will “streamline the existing financial 
resources requirements and facilitate licensed corporations’ participation in Mainland and overseas markets,” 
said Mr Ashley Alder, the SFC’s Chief Executive Officer. 
 
Key changes  
 
Effective 1 January 2019 

 

 New treatment for liabilities arising from tenancy agreements. An LC will be able to exclude from 
its ranking liabilities and from the calculation of its variable required liquid capital, the amount of 
recognised liabilities arising from its tenancy agreement (for premises used in carrying on regulated 
activity) up to the amount of its recognised assets arising from the tenancy agreement which is not 
included in its liquid assets. This change will alleviate the additional burden arising from the 
implementation of the new accounting standard, which requires lessees to recognise nearly all leases 
on the balance sheet. 

 
Effective 1 April 2019 

 

 Updating the haircut percentages. The haircut percentages for certain types of securities and 
investments will be updated, to better reflect their market risks. For example, the haircut percentage 
for SFC-authorized and recognized jurisdiction money market funds will be reduced from 20% to 5% 
whilst the haircut percentage for constituent stocks of the Euro Stoxx 50 Index will be reduced from 
20% to 15%. If an LC has proprietary investments with reduced haircut percentages, more liquid assets 
can be calculated from such investments.  

 
 Relaxing the treatment for foreign currencies subject to exchange control. An LC may treat 

controlled assets (where remittance or exchange controls apply) as liquid assets so long as such 
assets can be freely applied to meet the LC’s existing liabilities or obligations which are denominated 
in the same currency. This amendment will facilitate cross-border business.  

 

 Updating the list of specified exchanges. Various stock, futures and commodity exchanges have 
been added to the list of specified exchanges, set out in Schedule 3 to the FRR. The FRR prescribe 
more favorable treatments for assets and liabilities arising from, or related to, dealings in products 
traded on those exchanges.  

 

 Adjusting the treatment of client money received for securities transactions. An LC will be 
allowed to include in its liquid assets any client money held for settling outstanding transactions. The 
change will give LCs more flexibility - under the existing FRR, client money held by an LC must not be 
included in the LC’s liquid assets whilst the corresponding amount payable to the clearing house or 

mailto:Connie.Chan@deacons.com.hk
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issuer is required to be included in the LC’s ranking liabilities and variable required liquid capital 
calculation.  

 
More information 
 
For further information, here are links to: 
 

 Securities and Futures (Financial Resources) (Amendment) Rules 2018 

 Conclusions to Further Consultation on Proposed General Changes to Update the Securities and 
Futures (Financial Resources) Rules dated 19 October 2018 

 Consultation Conclusions and Further Consultation on Proposed Changes to the Securities and 
Futures (Financial Resources) Rules dated 24 July 2017 

 

 

SFC announces thematic review  

Rory Gallaher 

 
On 16 November 2018 the Securities and Futures Commission (SFC) announced that it is commencing a 
thematic review of licensed corporations (LCs) to assess their risk governance and oversight framework as 
well as their risk management practices. The review will focus on the risks in three areas: LCs’ remote 
booking models (relevant to groups using an overseas central booking entity to book trades originating in the 
various markets in which they operate); operational risk; and data risk. Following the review, the SFC aims 
to provide further guidance for LCs to cope with evolving risks in these areas.  
 
The thematic review will be conducted through a combination of industry surveys, meetings and on-site 
inspections:  
 

 questionnaires will be sent to selected LCs in Hong Kong;  
 

 the SFC will analyse the responses to identify any red flags suggesting potential concerns or instances 
of non-compliance; 
 

 LCs will be selected for meetings and on-site inspections, which will involve the SFC meeting with key 
personnel and inspecting internal controls and risk management activities; and  
 

 existing SFC regulatory requirements will be compared to those of other major financial market 
regulators. Market practices will be assessed to identify good practices or common issues.  

 
The circular is available on the SFC’s website: 
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=18EC82. 
 
 

SFC licensing and compliance hints 
Rebecca Yip 

 
Final call CPT 2018 
 
This is our last reminder for 2018. All licensed individuals should have already fulfilled or be close to fulfilling 
their 2018 CPT requirement. If your company has any licensed individuals who still need CPT hours, they 
need to act quickly to complete their training hours by the end of the year. Note that excess CPT hours cannot 
be carried forward, nor can a 2018 deficit be rectified by undergoing additional training in 2019. 
 
 

https://www.legco.gov.hk/yr18-19/english/subleg/negative/2018ln196-e.pdf
https://www.sfc.hk/edistributionWeb/gateway/EN/consultation/conclusion?refNo=17CP6
https://www.sfc.hk/edistributionWeb/gateway/EN/consultation/conclusion?refNo=17CP6
https://www.sfc.hk/edistributionWeb/gateway/EN/consultation/openFile?refNo=17CP6
https://www.sfc.hk/edistributionWeb/gateway/EN/consultation/openFile?refNo=17CP6
mailto:rory.gallaher@deacons.com.hk
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=18EC82
mailto:rebecca.yip@deacons.com.hk
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Five myths for getting a new SFC corporate licence 
 
#1  Marketing funds to professional investors only does not require a licence 
 

Funds can be offered in Hong Kong without obtaining the SFC’s authorisation for the fund as long as 
the offering does not amount to an offer to the public. However, the marketing of funds, even to 
professional investors only, requires an SFC licence for the entity to conduct marketing. 

 
#2  All directors need to be licensed as ROs 
 

Only the directors that will be conducting or supervising the business of regulated activities will need 
to be licensed. 

 
#3  All RO needs to be board members of the company 
 

There is no such requirement. 
 
#4  ROs need to be employees of the company 
 

An employment relationship is not strictly a requirement, but the ROs must be authorised to represent 
the company and must satisfy the SFC that they are in a position to devote adequate time and attention 
to the business of the company, and that any other positions they hold will not present a conflict of 
interests. 

 
#5  Bank account needs to be ready before submission 
 

Bank account details do not need to be provided when the application is filed; however, the SFC will 
not grant the final approval unless it has the bank account information. 

 
 

ASIC extends relief for foreign financial services providers 

Stuart Johnson and Tze Ting Liew of MinterEllison 

 
The Australian Securities and Investments Commission (ASIC) has extended its licensing relief for foreign 
financial services providers (FFSPs) who are regulated by the US SEC/CFTC, the UK FCA, the Singapore 
MAS, the HK SFC, the German BaFin and Luxembourg CSSF. These FFSP can continue to provide financial 
services in Australia under the FFSP relief until 30 September 2019. ASIC's relief allows FFSPs to provide 
financial services to Australian wholesale clients without needing to hold an Australian financial services 
(AFS) licence in certain circumstances. 
 
The extension of the FFSP licensing relief follows ASIC’s consultation on the new ‘foreign financial services 
licence’, which is proposed to replace the existing FFSP licensing relief.    
 
Next steps 
 
The FFSP relief has been extended to allow ASIC further time to review the 36 submissions it received on 
its ‘foreign financial services licence’ proposals and consult further with industry participants over the next 
few months. The submissions are yet to be made public. 
 
FFSPs relying on any FFSP licensing relief should continue to monitor developments on the proposed 
‘foreign financial services licence’ regime. 

 

mailto:Stuart.Johnson@minterellison.com
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